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Investigation Finds Potential Conflict of Interest Involving State Senator 

and Sparks New Questions Regarding State Ethics Act 
RALEIGH, NC – May 27, 2008
Today, State Auditor Leslie Merritt released an investigative report that found a potential conflict of interest between a State Senator (serving as a member on the Senate Health Care Committee and as Vice-Chair of the Senate Mental Health/Youth Services Committee) and Blue Cross Blue Shield of North Carolina (BCBSNC), a former sponsor of Nesbitt Racing Enterprises, Inc. The Office of the State Auditor recommends that the Senator fully disclose all the facts of this circumstance to allow for complete transparency with the public.

“A State legislator serving in the public trust has an obligation to publicly disclose any facts regarding a potential conflict of interest between him or herself and a company doing business before the State,” said State Auditor Leslie Merritt. “The obligation to bring ‘sunshine’ arises out of a higher duty as a public official even if not technically required by State law. A private conversation with an Ethics Commission staffer does not fulfill that public duty,” continued Auditor Merritt.  

In respect for the legislative process and the subject of the investigation, the Office of the State Auditor held this report until the subject of the investigation confirmed portions of the report in an interview with the Asheville Citizen-Times published on May 27, 2008. The report originated as a tip from the State Auditor’s Hotline in June 2007 and the investigation began in October 2007. 

“We investigate all meritorious tips that come through our anonymous hotline without regard to the person who is the subject of the investigation or the person providing the tip,” said State Auditor Leslie Merritt. “It makes no difference if it is Joe Citizen or a State legislator, taxpayers expect even-handedness and that’s exactly what we provide.”

The potential conflict of interest arose out of the Senator’s 50% ownership of a company 

-MORE-

named Nesbitt Ventures, Inc. that owned property used as collateral for a $150,000 line of credit for Nesbitt Racing Enterprises, Inc.  Therefore, the Senator had a direct financial interest in success of Nesbitt Racing.  Because BCBSNC was a major financial sponsor of Nesbitt Racing, and was a company that does business before committees upon which the Senator presides and co-chairs, this situation was a potential conflict of interest for the Senator.

“It’s hard to get around the fact that Nesbitt Ventures’ business plan is to ‘own and lease real estate’ but their sole property is being used to provide financial backing to Nesbitt Racing,” said State Auditor Leslie Merritt. “Therefore, if Nesbitt Racing fails, which could happen if a major financial sponsor backed out, Nesbitt Ventures and its owners are left holding the debt,” concluded Merritt.  

Proposed legislation could be viewed as suppressing the facts of this case, but more importantly the proposed legislation, as currently drafted, will prohibit the Office of the State Auditor from review of conflicts of interest involving State legislators and other persons covered under the State Ethics Act.  The facts of this case would be suppressed under Section 6 of the Committee’s bill draft that would require the State Auditor to turn over all such information to the Ethics Commission that has been received since January 1, 2007. The authority to investigate conflicts of interest would then rest solely with the State Ethics Commission (Commission) which by law is not an independent body when it comes to State legislators. Rather the Commission must ultimately answer to the Committee who has the final word on any ethics issue related to its members. 

According to State law [GS § 120-104(b)] the Committee has the power to “review, modify, or overrule advisory opinions issued to legislators by the State Ethics Commission under the GS § 138A-13 (the Ethics Act).”

“If the subject of the opinion or the Committee did not like what the Commission said in its advisory opinion they could simply ‘modify, or overrule’ its contents,” said Tim Hoegemeyer, General Counsel to the State Auditor. “Then the Committee could presumably draft their own advisory opinion and the Ethics Commission must publish the Committee’s advisory opinion as their own [GS § 120-104(f)]. The result is that legislators could escape independent oversight and scrutiny all under the cover of the State Ethics Act,” concluded Hoegemeyer.

Auditor Merritt firmly believes that despite what actions the Committee takes, it is the public that ultimately loses-out. 

“Transparency and ‘sunshine’ are the keys when reasonable people disagree while interpreting the facts regarding conflicts of interest.  In a climate of true ‘sunshine’ in State government, Ethics Commission procedures should be made public and the facts should be made transparent,” said State Auditor Leslie Merritt. “After that, if legislators want to protect themselves by carving out a special class that limits public scrutiny, they can do so. It is the Legislature that makes the laws. While there may be a need for some clarification to the ethics laws, language such as, “…the Auditor shall not have jurisdiction over and shall not audit, examine, investigate, or otherwise review any potential violations…” as proposed goes too far and is a step backwards, ” concluded Auditor Merritt. 
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